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HEADNOTE
Negligence
Maintenance of Premises

Defendants were not liable for injuries sustained by
plaintiffs-neither defendant mortgage holder nor de-
fendant servicer of mortgage on property owned or
controlled premises at issue, or assumed any duty to
plaintiffs, which might serve as predicate for liabil-
ity; furthermore, neither mortgage holder, servicer
of mortgage nor defendant mortgagor that became
owner through foreclosure proceeding, had actual
or constructive notice of lead-paint condition al-
leged to have caused injury.

Fitzgerald & Fitzgerald, P.C., Yonkers, N.Y. (John
E. Fitzgerald, John M. Daly, Eugene S. R. Pagano,
and Deborah P. Henkin of counsel), for appellants.
Eckert Seamans Cherin & Mellott, LLC, White
Plains, N.Y. (Steven R. Kramer and Geraldine A.
Cheverko of counsel), for respondents Credit Suisse
First Boston Mortgage Capital, LLC, and Fairbanks
Capital Corp., now known as Select Portfolio Servi-

cing, Inc.
Sweeney, Gallo, Reich & Bolz, LLP, Rego Park,
N.Y. (Rashel M. Mehlman and Michael H. Reich of
counsel), for respondent TCIF, LLC.
In an action to recover damages for personal injur-
ies, etc., the *863 plaintiffs appeal from (1) an or-
der of the Supreme Court, Kings County (Jackson,
J.), dated January 25, 2008, which granted the mo-
tion of the defendants Credit Suisse First Boston
Mortgage Capital, LLC, and Fairbanks Capital
Corp., now known as Select Portfolio Servicing,
Inc., and the separate motion of the defendant
TCIF, LLC, for summary judgment dismissing the
complaint insofar as asserted against them, and (2)
a judgment of the same court entered March 19,
2008, which, upon the order, is in favor of the de-
fendants and against them dismissing the com-
plaint.

Ordered that the appeal from the order is dismissed;
and it is further,

Ordered that the judgment is affirmed; and it is fur-
ther,

Ordered that one bill of costs is awarded to the de-
fendants appearing separately and filing separate
briefs.

The appeal from the intermediate order must be dis-
missed because the right of direct appeal therefrom
terminated with the entry of the judgment in this
action (see Matter of Aho, 39 NY2d 241, 248
[1976]). The issues raised on appeal from the order
are brought up for review and have been considered
on the appeal from the judgment (seeCPLR 5501
[a] [1]).

The defendants having established, prima facie,
their entitlement to summary judgment, it was in-
cumbent on the plaintiffs to come forward with
evidence establishing a triable issue of fact (see**2
Zuckerman v City of New York, 49 NY2d 557
[1980]). The plaintiffs failed to meet that burden.
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Neither the defendant Credit Suisse First Boston
Mortgage Capital, LLC, a mortgage holder, nor the
defendant Fairbanks Capital Corp., now known as
Select Portfolio Servicing, Inc. (hereinafter Fairb-
anks), a servicer of the mortgage on the property,
owned or controlled the premises at issue, or as-
sumed any duty to the plaintiffs, which might serve
as a predicate for liability (see Gibbs v Port Auth.
of N.Y., 17 AD3d 252 [2005]). Furthermore, neither
Credit Suisse First Boston Mortgage Capital, LLC,
Fairbanks, nor the defendant TCIF, LLC, which
was a mortgagor that became an owner through a
foreclosure proceeding, had actual or constructive
notice of the lead-paint condition alleged to have
caused injury (see Chapman v Silber, 97 NY2d 9
[2001]).

The plaintiffs' remaining contentions are without
merit. Rivera, J.P., Florio, Miller and Austin, JJ.,
concur.
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