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OUR TEAM
David A. Gallo, our founding partner, has been practicing New
York landlord tenant and commercial litigation for over thirty-five
years. He has served on the Housing Court Advisory Council,
Committee of Character and Fitness, and the Special
Commission on the Future of the New York City Housing Court.

Robert M. Link is a partner at David A. Gallo & Associates LLP.
He handles foreclosure and title litigation, commercial and
residential landlord-tenant, and bankruptcy adversary
proceedings. He works closely with clients to strategically
comply with new legislation and appellate case law.

WHERE DO YOU STAND?
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NEW YORK “PAUSE”
Executive Order No. 202.8
 Dated March 7, 2020
 90-Day hold
 Commercial and Residential
 Hold pertains to “enforcement”


Review in entirety:
https://www.governor.ny.gov/sites/governor.ny.gov/files/atoms/fil
es/EO_202.8.pdf


GUIDANCE FROM THE COURTS
Chief Administrative Judge Lawrence K. Marks
 Postponed all non-essential court functions indefinitely in
memo dated March 15, 2020.
 Essential functions include certain Housing Court matters
such as illegal lockouts, serious housing code violations, and
repair orders




Clarified in AO/78/20 on March 22, 2020 that “no papers shall
be accepted for filing..”

WHAT’S YOUR GOAL?
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POTENTIAL RESOLUTIONS
Rent
Forbearance

•

This is essentially what the Courts and New York PAUSE have
already accomplished. The landlord cannot evict you but your
installment payments will all be due and owing on June 8.

Rent
Abatement

•

Entitles the tenant to suspend rent payments or pay only a portion
of the rent. Should be in writing.

Lease ReNegotiation

•

The parties execute an amendment to the contract to memorialize
new terms and contractual due dates. Ex: excusing or
restructuring payments.
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THIS IS A NEGOTIATION
Timeframe for
Eviction?
Potential Litigation?
Good-Guy Clause?
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REVIEW THE LEASE

9

FORCE MAJEURE CLAUSE
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ACTS OF GOD?

Epidemic refers to an increase, often sudden, in the number of cases of a disease
above what is normally expected in that population in that area.
Pandemic refers to an epidemic that has spread over several countries or continents,
usually affecting a large number of people.
https://www.cdc.gov/csels/dsepd/ss1978/lesson1/section11.html
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FORCE MAJEURE: NEW YORK LAW
The Act of God must be specifically included in the Force Majeure
clause (is there a reference to epidemic, pandemic, government
order, act of public authority?). See, e.g., Kel Kim Corporation v.
Central Markets, Inc. 70 N.Y.2d 900 at 902-903 (1987).

The Court of Appeals has held that “catch-all” provisions are
insufficient to trigger Force Majeure. Id at 903.

The Force Majeure event must prevent performance under the
Contract. See, e.g. Aukema v. Cheseapeake Appalachia, LLC,
904 F. Supp.2d 199 (N.D.N.Y. 2012)

The Contract may require you invoke the Force Majeure provision.
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FRUSTRATION OF PURPOSE AND
IMPOSSIBILITY
Common Law Doctrine

As a result of an
unforeseeable event

Performance Rendered
Objectively Impossible

See, e.g. Axginc Corporation v. Plaza Automall, Ltd., 2017 WL
11504930 (E.D.N.Y. 2017)
13

WAS COVID-19 UNFORESEEABLE?
The Act of God must be
an unforeseeable event
that could not have been
foreseen or guarded
against in the contract.
Kel Kim Corporation v.
Central Markets, Inc. 70
N.Y.2d 900 at 902
(1987).

The
event
is
not
unforeseeable where the
possibility is anticipated or
discussed in the contract.
See, e.g. Bank of America v.
Envases Venezolanos, SA,
740 F. Supp. 260 (S.D.N.Y.
1990) (Eastern District held
that purpose of Restructuring
Agreement
was
not
frustrated because change in
exchange rate was not
unforeseeable and, in fact,
was contemplated in the
Agreement).

A landlord attorney will
argue that a worldwide
pandemic is foreseeable
(SARS, MERS, Ebola,
etc.). On the other hand,
you could argue that, if
not
applied,
the
devastating scope of this
pandemic renders the
doctrine meaningless
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COMMERCIAL TENANTS ARE
“SOPHISTICATED PARTIES”

Review for Lease Provision that bars tenant from bringing any defense in an action for the
non-payment of rent
New York will not disturb the contractual relationship where… a contract has been
negotiated by sophisticated parties and its terms are clear and unambiguous. See, e.g.,
Ursa Minor Lt.d. v. Aon Fin. Prods, Inc., 2000 WL 1010278 at 6 (S.D.N.Y. 2000)
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CHAPTER 11 BANKRUPTCY
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CHAPTER 11 BANKRUPTCY
REORGANIZATION
First Day Orders

Debtor Interview and
Meeting of Creditors

Chapter 11 Plan

Subchapter V
(effective Feb. 2020)

where
• The Debtor seeks • US Trustee schedules • Plan is a proposal to • Applies
noncontingent,
restructure debts and
immediate and interim
debtor interview to
liquidated, secured
permit the debtor to
Bankruptcy
Court
explain
new
and unsecured debts
emerge
from
approval to use cash
responsibilities as a
does not exceed
bankruptcy
debtor in possession
collateral
for
$7,500,000.00 (for 1
uninterrupted
pre-bankruptcy
• The
interview
is • The
year – then reverts
payment
of
debts are discharged
followed by a 341
back to 2.7 mil).
employees,
critical
when the plan is
Meeting in which the
vendors, payroll firms,
confirmed or when • Creditors
lose
US
Trustee
etc.
leverage to prevent
plan payments are
interrogates
the
complete.
confirmation of a plan
debtors re business
management
• Proceeds quickly 17
to
confirmation.

THE LEASE IN A CHAPTER 11
BANKRUPTCY
You cannot force
the Landlord to
modify a
commercial lease
in bankruptcy

Rejection = breach,
but the termination
decision rests with
the lessor following
the rejection.

Defaults (i) may be
cured within a
reasonable time or (ii)
the lease may be
'rejected' and (if the
lessor plays ball)
renegotiated.
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OTHER TOPICS
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SBA ASSISTANCE
Economic Injury Disaster Loan
Assistance (EIDL) up to 2 million dollar
loan for businesses with less than 500
employees.
Emergency Economic Injury Grant
(EEIG) a 10 thousand dollar grant in
conjunction with applying for an EIDL.
Paycheck Protection Program (PPP)
federally guaranteed loans to qualifying
small businesses with possibility of
forgiveness if spent on payroll
New York City Assistance Programs
https://www1.nyc.gov/site/sbs/index.page

20

INSURANCE CLAIMS

Business Interruption Coverage insures directly affected operations;
and contingent business interruption
coverage insures indirect losses, such
as when suppliers or customers are
affected by the interruption.

Civil Authority Coverage – insures in
certain cases where government
authorities restrict access to the area
where your business is located or an
area that the business depends on for
its operations

Virus or Bacteria Exclusion – insures
in certain cases where a virus,
bacterium or other microorganism
induces or is capable of inducing
physical distress, illness or disease
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PENDING LEGISLATION
S8125A/A10224: provides “in response… [to COVID-19] shall have
all
rent
payments
suspended
for
ninety
days
following the effective date of this act…” The bill further provides any
landlord who faces hardship as a consequence of “being deprived rent
… shall receive forgiveness on any mortgage payments for such
property for ninety days..”

S8139/A10247: temporarily modifies the lease agreement for small
businesses so that they either pay contractual rent or 30 percent of
business income where “business activities have been substantially
curtailed resulting in a loss of income as a result of government ordered
restrictions.” In case of a non-payment, the court conducts an in camera
review of finances to determine if the 30 percent was accurate.

Other ideas: permit tenants to use their security deposit towards the rent
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The information and materials available are for informational purposes only and not for the purpose of providing legal advice.
You should contact your attorney to obtain advice with respect to any particular issue or problem. Prior results do not guarantee
a similar outcome.

